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A helping hand bitten: An ethical response
to medical malpractice suits
James W. Jones, MD, PhD, MHA,a Laurence B. McCullough, PhD,a and Bruce W. Richman, MA,bHouston, Tx; and Columbia, MoExpecting the world to treat you fairly because you are a
good person is a little like expecting the bull not to attack you
because you are a vegetarian.
Dennis Wholey
A vascular surgeon with a successful practice based
in his city’s largest private hospital regularly volunteers
to cover the indigent cases done by vascular residents at
the university hospital. This afternoon he was served a
summons notifying him that he’d been named as a
defendant in a medical malpractice lawsuit associated
with one of his pro bono teaching cases. The suit claims
that the patient’s mild muscular weakness following
grafting of a ruptured aneurysm was caused by the
negligence of the surgical team. This is the second time
this year that he has been sued by patients, and both the
cases involved work with the same resident. The uni-
versity provides adequate insurance and legal coverage,
but if the case should end with a finding for the
plaintiff, the surgeon will be registered in the National
Physicians’ Data Bank, and his personal insurance rates
may soar. What should he do?
A. Indigent patients are more likely to sue. He should
resign from the volunteer teaching position.
B. The surgeon has just experienced a randommisfortune.
He should not make any changes in his professional life.
C. Poor patients are more likely to sue. He should discon-
tinue involvement in their treatment.
D. Lawsuits are a part of the modern practice of medicine.
Organized medicine forbids refusing to treat in antici-
pation of being sued by a particular patient or type of
patient.
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422E. Fewer suits are filed by poor people. The surgeon
should look elsewhere for the source of his current
difficulty and make adjustments accordingly.
For several years now, we have been in an intense
national argument about the cause of what everyone seems
to agree is the third crisis in as many decades around the
issue of professional liability. There sometimes appears to
be more concern about the escalating cost of medical
malpractice insurance than there is about medical malprac-
tice suits, and physicians surely have their attention directed
to it more than they do toward the problem of actual
medical malpractice.
Many of us know, and all of us have heard of, colleagues
who have retired or simply closed their practices, citing the
impossibility of making a living while paying premiums at
ever-rising rates. Some doctors have departed states with a
history of favoring plaintiffs and granting preposterous
awards, and some normally well-behaved, socially respon-
sible physicians have gone on 1-day strikes and marched on
state houses demanding relief.1 Prominent political figures
have argued that the problem has been created and perpet-
uated by the greed and dishonesty of plaintiffs’ attorneys,
who provoke the public to litigiousness by working on
contingency and encouraging hostile attitudes toward self-
less, well-meaning physicians. Others believe that a grasp-
ing, oppositional culture, and resentful poor people in
particular, are responsible for the surge in malpractice
claims and spectacular awards. Some criticize the jury sys-
tem, which submits complex medical and scientific ques-
tions to the judgment of sentimental and easily manipu-
lated laypeople. Few, indeed, have had the audacity to place
the blame for our malpractice crisis on the doorstep of the
medical profession itself.2-5
A greatmany physicians have succumbed to a professional
persecution complex which identifies us as helpless victims of
medical tort law. Physicians, and, might we say here among
friends, surgeons in particular, are by nature determined,
self-assured individuals not otherwise disposed toward consid-
ering themselves either helpless or victimized. The problemof
rocketing medical malpractice premiums is apprehended
emotionally, with anger, anxiety, and resentment. The finan-
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experienced personally and palpably.
The common-law tort system requires that an ordered
series of decisions be made before a lawsuit actualizes and
compensatory damages are awarded. After a patient claim-
ing iatrogenic injury decides to file a medical malpractice
action, an attorney evaluates the claim and typically asks an
independent physician consultant to determine its merit
before accepting the case, which then becomes a costly,
lengthy, and work-intensive process to be endured by both
sides before a settlement is reached or a jury decides for or
against the plaintiff. Once the claim is filed, there is almost
nothing the charged physician can do to untrack it. The
doctor, accused rightly or wrongly, is going to be in for a
rough ride. There are things that physicians can do to limit
the likelihood that things will go that far, however.
Malpractice claims against physicians are always initiated
entirely by patients or their families. The patients who file
against their doctors believe the physicians have caused them
to suffer by performing injudiciously, ineptly, or negligently.
Injured patients make an inexpert, perhaps emotional, judg-
ment about the cause of their misery, and some respond by
seeking legal redress. A few attempt to exploit the tort system
to knowingly and cynically wedge personal gain out of a
minimally consequential medical error, and sometimes they
find lawyers who’ll throw in with them, but this is not the
predominant pattern. The severity of lifestyle disruption from
an injury considered to be a consequence of treatment in-
creases the likelihood that a patient will believe that medical
malpractice has occurred and seek legal counsel. 6 To study
patient motivations, researchers answered calls from more
than 700 disgruntled patients to medical malpractice attor-
neys’ offices in 5 states.7 The goals of the callers, both financial
and nonfinancial in nature, and patient demographics were
recorded. Most injured patients who contacted malpractice
attorneys had problematic relationships with their doctors.
Manyof themhadhighunpaidmedical bills, and27% said that
they had been advised by other health care professionals to
seek legal counsel.
A survey of physicians who had been sued and the
patients who sued them found that the two groups had
markedly different perceptions of the quality of their prior
professional relationships; physicians usually were unaware
of their patients’ unmet emotional needs, the patients’ level
of dependence, and their thirst for expressions of sympathy
and compassion from their doctors.6 Physicians and pa-
tients in the study both agreed that improvement in com-
munication could be instrumental in averting a malpractice
suit. Patients sustaining severe lifestyle disruptions follow-
ing treatment often feel intensely angry and express a
fervent desire to feel assured that the reasons for their injury
are defensible and will not be needlessly visited upon oth-
ers.8 Postoperative physician behavior perceived as insensi-
tive or dismissive also provoked a desire for retribution, a
need to regain what was felt to be lost personal dignity, and
a grinding rage to make the doctor experience misery
equivalent to their own. While revenge is an immature
emotional response, it is one of the most powerful personalmotivations. Hollywood drama would surely collapse with-
out it. Research subjects vengefully punishing offenders
while undergoing positron emission tomography showed
activation of their dorsal stratum, indicating that they ex-
perienced intense pleasure even when the goal was achieved
at personal cost.9 Resolving to file suit against one’s physi-
cian seems just another way to satisfy these angry feelings.
Some litigants had received no explanation from their
doctors for their injuries, and 85% of those who had been
given explanations believed it was inadequate, or untrue, or
served only the physician’s interest.8 Beckman and associ-
ates found after reading plaintiffs’ depositions that 71% of
patients who filed malpractice claims against their doctors
said they did so because of bad interpersonal relationships
with them.10 The perceived failings included feelings of
abandonment (32%), disrespect of patient and/or family
views (29%), poorly delivered information (26%), or failure
to understand the patient and/or family perspective (13%).
Beckman’s meticulous study confirmed earlier reports by
finding that 54% of malpractice suits were encouraged by
other health professionals. The evidence is pretty clear in its
consistent suggestion that a failure to establish reasonable
rapport with patients and their families by meeting their
emotional needs during a time of crisis and apprehension
stimulates resentment and an impulse to lash out. Patients,
not attorneys, initiate medical malpractice actions. Poor
physician communication skills are more likely than any
other single factor, including actual bad medical practice,
to precipitate a patient lawsuit.
There is in fact a bit of professional folk wisdom hold-
ing that surgeons are simply not among the most sensitive
of physicians and are not well trained to recognize their
patients’ emotional needs. A recent study examined
whether patients dropped hints about their anxieties during
routine interactions with their doctors. Surgical patients
averaged 1.9 indirect suggestions per visit that they wanted
to more deeply discuss some aspect of their medical condi-
tion, but in only 38% of these cases were the clues ade-
quately recognized and followed up.11 Researchers evalu-
ated voice clips of surgeons and found that, “Controlling
for content, ratings of higher dominance and lower con-
cern/anxiety in their voice tones significantly identified
surgeons with previous [malpractice] claims, compared
with those who had no claims.”12
Despite the few unscrupulous people who try to exploit
medical complications for personal enrichment, most pa-
tients and their families are accepting, forgiving, and even
consoling towards their physicians when faced with dread-
ful complications or the death of a loved one. Many sur-
geons have noted that the pendulum of patients’, relatives’,
and friends’ absolution is distinctly on the side of their
physician. Absent this favorable bias, no physician treating
complex cases, especially those requiring major surgical
care, could endure the emotional and financial battering
and remain in practice. A study of 14,700 medical records
found that 97% of people who were negligently injured did
not sue the responsible physician.13 The low rate of patients
injured by medical errors who go on to sue is partially
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patients get satisfactory closure from the knowledge that if a
mistake occurred, it was recognized and will not be repeated
among future patients. A physician’s apology, when appropri-
ate, was perceived as soothing and reassuring of integrity and
beneficent intentions.14
There is a quiet assumption by many in medicine that
poor urbanites andminorities are dangerously mistrustful and
resentful of doctors and file malpractice suits with the greatest
frequency. Burstin and associates examined 31,000 records
and were surprised to find that poor and uninsured patients
who sustained iatrogenic injury were actually significantly less
likely to sue than middle-class insured patients.15 There was
no difference between ethnic groups in litigiousness. Again,
this study found that the likelihood of filing a malpractice
claimwas highly correlated with the severity ofmedical injury.
Medicaid patients were no more likely to file malpractice
actions than privately insured patients in higher socioeco-
nomic strata.16 Studdert’s study of 14,700 closed medical
records found that poorer patients, Medicaid patients, and
older patients filed fewer claims for negligent adverse medical
events than younger and more affluent patients.13
Although there was a lower frequency of lawsuits
against physicians in a group of economically disadvantaged
and uninsured patients, it is precisely this patient popula-
tion that is at increased risk for injury from poor care. They
receive much of their treatment in busy emergency centers
from trainees, with bare minimum lengths of hospital stay,
and receive assembly-line treatment with longer waits for
appointments in overburdened community clinics.17
By choosing options A or C, our surgeon would stop
providing a valuable service to the needy in his community
and to the trainees in the local medical school’s vascular
surgery residency. His volunteer work among the indigent
represents one of medicine’s core ethical values, the spirit of
beneficence, and he properly derives personal satisfaction
from its exercise, as well as from his contribution to the
excellence of future vascular surgeons. Most sadly, he
would be terminating these vital services for the wrong
reason: an incorrect belief that poor patients often bring
malpractice claims and represent a significant threat to the
doctors who care for them. Option D is incorrect because
none of the prominent medical or surgical organizations
forbids refusal to treat patients considered likely to initiate
malpractice actions.18 Option D furthermore violates pro-
fessional integrity because it, like option C, is factually
groundless. Option B is not factually incorrect, and the
surgeon’s professional life should indeed continue largely
as it has, but by limiting his response to its terms our
surgeon would relinquish important opportunities to con-
sider the possibility of corrective measures which might
reduce his future exposure and perhaps even improve the
quality of his professional contributions. Option E grasps
this opportunity and is the best of the responses available in
an admittedly bad bargain. It first declines to misplace
blame upon an entire social class which is already at high
risk and often underserved. This being the second recent
suit initiated by patients treated by one particular residentunder his supervision, there is a reasonably high likelihood
that the resident has much to learn about the critical
interpersonal management skills that so often forestall the
kind of patient rage that finds its expression in a malpractice
claim. We have all seen how many a young surgeon, having
borne the extraordinary intellectual and physical burdens of
medical school and residency, has had his pride and self-
assurance metastasize into arrogance. Some of us have
regrettably been that young surgeon until experience, ma-
turity, and perhaps a strong mentor have straightened us
out. When patients detect this kind of superciliousness, and
they almost always do when it’s there, the emotional kin-
dling that is smoldering after a less than fully successful
operation can burst into flames. Unlike many of our col-
leagues in specialties like psychiatry and family medicine,
surgeons seldom have an opportunity to establish extended
relationships with their patients, and the trust they have in
us is based largely upon confidence in our credentials and
their respect for our profession. We do indeed have fewer
occasions than most other specialists on which to build a
doctor-patient relationship, but that does not relieve us of
the responsibility. The limited opportunity to know our
patients personally, and for them to know us, means that we
must be more sensitive, not less, to their emotional needs,
particularly because our invasive and usually painful thera-
pies almost always mobilize more patient anxiety than the
treatments offered by nonsurgical specialists. Our results
are often easier to judge as well. In electing option E and
giving deep consideration to what provoked two claims of
medical malpractice against his resident and himself as
supervisor, our faculty surgeonmay well realize that despite
good technical training, he neglected to teach the resident
the interpersonal skills which might have satisfied his pa-
tients’ emotional needs and provided them with an outlet
other than malpractice claims to express their frustrations.
Not only because it is among the best frontline defenses
against claims of medical malpractice, but also because it is
good medical and surgical care, surgeons must indeed
recognize and respond to their patients’ fears and hopes.
To do so does not eliminate legitimate grievances against
gross technical incompetence and professional negligence,
but it can help patients to appreciate a distinction between
mispractice andmalpractice when an outcome is not all that
doctor and patient had hoped for.
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